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Court of Appeals of the District of Columbia. 


No. 3353. 


Charles C. Sinclair, Appellant 

vs. 

United States of America. 


o 


Supreme Court of the District of Columbia. 

Criminal. No. 34679. 

United States of America, Plaintiff, 

vs. 

Charles C. Sinclair, Defendant. 


United States of America, f 

District of Columbia, hs: j 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at t;he times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Indictment. 

\ 

Filed in Open Court March 31. 1919. .T. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a Crimi- 

Torm. Januarv Term. A. D. 1919. i 

' ' i 

District.of Columbia, ss: I 

The Grand Jurors of the United States of America, in and for the 
District of Columbia, aforesaid, upon their oath, do present: 

That on the fifth day of January, in the year of our Lord one 
thousand nine hundred and nineteen, at the District of Columbia 
aforesaid, one Charles C. Sinclair, late of said District of Columbia, 
upon and along a certain public highway, there situated, feloniously, 
wantonly, recklessly and negligently did operate and drive aj certain 
automobile, wherein one Tlarrv Tolson was riding; and in so operat- 
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ing and driving said automobile wherein the said Harrv Tolson was 
riding as aforesaid, lie, the said Charles C. Sinclair, then and there 
feloniously, wantonly, recklessly and negligently did drive and run 
the said autpm^ ijcj jt a grea t and_. unhiw.ful rate o f speecf fand that in 
srrrtfiviiig and running said automobile, as aforesaid/wherein the 
said llenrv Tolson was riding, as aforesaid, the said Charles C. Sin- 
dair. then and there feloniously, wantonly, recklessly and negligently 
did drive and run the said automobile against and upon a certain ob¬ 
struction. to wit, a tree, then and there being: and that, in so driving 
and running said automohilee. as aforesaid, wherein the said Harry 
Tolson was riding, as aforesaid, against and upon said obstruction, as 
aforesaid, he. the said Charles C. Sinclair, then and there felo- 

2 niouslv. wantonlv. recklesslv and negligentlv did throw and 
cast, and did cause to he thrown and cast, the said Henry 

Tolson. from and o ut of said automobil e, to and upon the ground: 
and that in so throwing and casting, and causing to be thrown and 
cast, the said Harry Tolson from and out of said automobile to and 
upon the ground, as aforesaid, he. the said Charles C. Sinclair, then 
and there feloniously, wantonly, recklessly and negligently did give 
to him. the said Harry Tolson, a certain mortal wound and fracture, 
in and upon the head of him. the said Harry Tolson. of which said 
mortal wound and fracture, he. tin* said Harrv Tolson. on the dav 
aforesaid, in the year aforesaid, and at the District of Columbia afore¬ 
said. did die. 

And so the Hrnnd Jurors aforesaid, upon their oath aforesaid, do 
sav: 

That he. the said Charles C. Sinclair, him. the said Harry Tolson. 
in manner and form as aforesaid, feloniously, wantonly, recklessly and 
negligently did kill and slay: contrary to the form of the statute in 
such case made and provided, and against the peace and government 
of tlie said United States. 

JOHN E. LASKEY. 

Attorney of the Vnitcd States in and for 

the District of Columbia. 

(Endorsed:) Criminal. No. 34.679. United States vs. 

3 Charles C. Sinclair. Manslaughter. Witnesses: Dr. E. \Y. 
Titus. Robert J. Barrett. Joseph I>. Brennan. Eugene I. Free¬ 
man. Horace O. Harding William R. Allaband. M. P., Charles A. 
Strobel. M. P. A true bill. Isaac (Jans. Foreman. 

Memoranda m. 

June 17. 1919.—Jury sworn and respited. 

Supreme Court of the District of Columbia. 


| Wednesday. June IS". A. D. 1919. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 


* 
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Come-again the parties aforesaid, in manner as aforesaid, and the 
same jury that was respited yesterday; whereupon the said jury upon 
their oath sav that the defendant is Guiltv in manner and form as 
charged in the indictment; whereupon it is considered l>vjthe Court 
that the said defendant be released on the same.bail. 


Wednesday. June 25", A. D 


1919. 


The Court resumes its session pursuant to adjournment, Chief 
Justice McCoy presiding i 


* 


* 


* 


Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail, and by his Attorney W. A. Johnston,j esquire; 
and thereupon the defendants motion for a new trial comijng on to 
be heard, is after argument by counsel by the Court overruled; where¬ 
upon it is demanded of the defendant what further he has tojsav why 
the sentence of the law should not be pronounced against bin), and lie 
says nothing except as he has already said: whereupon it is considered 
by the Court that for his said offense, the said defendant be impris¬ 
oned in the Washington Asylum and Jail for the period of One (1) 
year, to take effect from and including the date of arrival of j said de>- 
fendant. at said Asylum and Jail: and thereupon the defendant by his 
attorney notes an appeal to the Court of Appeals of the District of 
Columbia; from the judgment of the Court in this case; whereupon 
the Court fixes the amount of bond for costs on appeal at One Hun¬ 
dred ($100) dollars, and the bond for the appearance of the defendant 
at Two thousand ($2,000) dollars: whereupon the defendanjt enters 
into a recognizance in the sum of Two thousand ($2,000) jdollars, 
with W. W. Stewart surety, to surrender himself to the custody of the 
Marshal of this District to bo dealt with and proceeded against ac¬ 
cording to law in case the judgment appealed from shall be af- 
5 firmed, or the appeal for any cause dismissed, or the judgment 
be reversed and a new trial ordered, or if he. the said defend¬ 
ant depart the Court without leave. 1 


Memorando. j 

i 

June 26, 1919.—Appeal bond approved and filed. 

July 9, 1919.—Time to submit Bill of Exceptions and jto file 
Transcript of Record extended to and including October 1, 19119. 

September 26, 1919.—Time to submit Bill of Exceptions and to 
tile Transcript of Record extended to and including October 15,j 1919. 

October 2,1, 1919.—Time to submit Bill of Exceptions and jto file 
Transcript of Record extended to and including November 1 o. j 1919. 

November 17. 1919.—Time to submit Bill of Exceptions and jto file 
Transcript of Record extended to and including November 22,11919. 
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6 Supreme Court of the District of Columbia. 

Friday, November 21", A. D. 1919. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Gould presiding. 

* * * * * * * 

McCoy, C. J. 

Now comes here the defendant bv his Attorneys \Y. A. John- 
stone and D. T. Wright, Esquires, and prays the Court to sign, and 
make a part of the record his Bill of Exceptions taken during the 
trial of the case and submitted to the Court on this day, which is 
aeordingly done. 


Assignment of Errors. 

Filed in Open Court December 22, 1919. 

* ***** * 


Now comes the defendant Charles C. Sinclair and makes the fol¬ 
lowing his Assignment of Errors in the above entitled cause: 

1. The Court erred in the empaneling of the jury- in overruling 
the challenge for cause of the defendant interposed against Clyde 
C. Asher. 


2. The Court erred in excluding the testimony of William II. 
Wilcox a witness called by the defendant that the general reputa¬ 
tion of the defendant in the community in which he lived was that 
of a careful driver of automobiles. 

3. The Court erred in excluding the testimony of the witness 
William IT. Wilcox called by the defendant, that he had frequently 

observed automobile accidents at the corner of Eighth and 
7 Florida Avenue. Northeast, in the Citv of Washington. 

4. The Court erred in excluding the testimony of the witness 
William IT. Wilcox called by the defendant, that he had himself 
had — accidents at the corner of Eighth and Florida Avenue. North¬ 
east. in the City of Washington. 

">. The Court erred during the cross-examination of Mrs. Goldie 
llouchen. a witness called by the defendant, in overruling the ob¬ 
jection of the defendant to a question put by the District Attorney as 
follows: “The question is why. if the car was going only at the 
slow rate of ten miles an hour, did you say to the defendant. “My 
God. we will be plunged into eternity J”, and in permitting the wit¬ 
ness to answer said question. 

6. The Court erred in the cross-examination of the same witness 
in overruling the motion of the defendant to strike out answers of 
the witness Goldie Houchen to the question. “The question is why. 
if the car was going only at the slow rate of ten miles an hour, did 





CHARLES C. SINCLAIR VS. U. S. OF AMERICA. 


O 


you say to the defendant, “My God. we will be plunged' into eter¬ 
nity !” I 

7. The Court erred in excluding th.e testimony of Ford E. Young, 
a witness called by the defendant, as to the general reputation of 
the defendant for careful driving of automobiles. 

8. The Court erred during the testimony of Robert RL Sinclair, 
a witness called by the defendant, in refusing to receive thej answer to 
the question “Could you tell from the inspection of the machine and 
the sidewalk at that time what the breaking or injury to |the wheel 

was caused bv. by striking the curb or the tree?, and in 
S sustaining the objection of the plaintiff to the saidj question. 

0. The Court erred in refusing to instruct the jury as re¬ 
quested by the defendant as follows: j 

‘‘The jury are instructed that, if they can fairly reconcile all the 
testimony in the case with any reasonable hypothesis of thje defend¬ 
ant's innocence, it is your duty to do so. and in such event you 
should find him not guilty”. ! 

10. The Court erred in refusing to instruct the jury as requested 
by the defendant as follows: 

“The jury are instructed that, although defendant was driving 
1 1 is car at an excessive rate of speed, unless they believe beyond a 
reasonable doubt that the proximate cause of death was due to the 
excessive speed, recklessness and gross negligence of defendant, and 
that death ensued as a result of the excessive speed, recklessness and 
gross negligence, their verdict should be not guilty.” 

11. The Court erred in refusing to instruct the jury as requested 
by the defendant as follows: 

“The jury are instructed that not every act of carelessness or 
negligence renders a party guilty of manslaughter. The case may 
be one of misadventure, and, to warrant a conviction, there must 
have been gross negligence which directly caused death or else their 
verdict should be not guilty." 

12. The Court erred in refusing to instruct the jury as requested 
by the defendant as follows: 

“Tbe jury are instructed that, although a wilful violation of 
the Statute might be negligence, it does not follow that suejh negli¬ 
gence would under the circumstances in each case amount to man¬ 
slaughter." | 

12. The Court erred- in refusing to instruct the jury as requested 
by the defendant as follows: 

“The jury are instructed that, if they find from the evidence that 
as said automobile was turning into Florida Avenue from 8th Street, 
it skidded on the car tracks and, if they further find from the evidence 
that one of the prongs, or spokes supporting the rim of the Steering 
wheel broke, causing said rim of said steering wheel to diiop and 
become useless, and that, the proximate cause of the death was 
due to tbe breaking of a prong on the steering wheel, their j verdict 
should be not guilty." 

0 14. The Court erred in refusing to instruct the jury as 

requested by the defendant as follows: j 
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“The jury are instructed that if the steering wheel of the auto¬ 
mobile broke., causing the automobile to strike either the curb or 
the tree, and if the impact threw decedent out and caused his death 
then the defendant is not guilty. 7 ' 

15. The Court erred in refusing to instruct the jury as requested 
by the defendant as follows: 

“The jury are instructed that if the steering wheel of the auto¬ 
mobile broke, for some reason not caused by any unlawful act of the 
defendant, and the breaking of the steering wheel caused the auto¬ 
mobile to strike the curb or a tree, and that that threw decedent out 
and killed him. then the defendant is not guilty. 7 ' 

DANIEL THEW WRIGHT. 
WALTER A. JOHNSTON. 

Attorneys for Defendant. 


Designation of Record. 

Filed December 23. 1010. 

* * * * * * * 

The Clerk will prepare transcript for record on appeal in the above 
entitled cause and include therein: 

1. Copy of the indictment. 

2. Mem. Swearing of the Jurv. 

• ». Mem. Verdict. 

4. Judgment. .* 

5. Mem. Giving and approval of appeal bond. 
r >. Entry allowing Rill of Exceptions. 

7. This Order. 

DANIEL TIIEW WRIGHT. 
WALTER A. JOHNSTON. 

Attorneys for Defendant. 

10 Service of a copy of the foregoing Designation of Record 
acknowledged this 23 dav of December. A. D. 1910. 

JAS. J. O'LEARY. 

Ass’t U. S. A tt’y, D. C. 

11 Supreme Court of the District of Columbia. 


United States of America. 

District of Columbia, ss ; 

T. John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered 1 to 10. both 
inclusive, to he a true and correct transcript of the record, accord¬ 
ing to directions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 34679. Criminal, wherein United 
States of America is Plaintiff and Charles C. Sinclair is Defendant, 
as the same remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 7th day of January, 1920. 

[Seal Supreme Court of the District of Columbia.] 

I 

JOHN R. YOUNG, 

i Clerk, 

Bv E. M. MEIGS, 

Assistant Clerk. 


In the Supreme Court of the District of Columbia, Holding 

a Criminal Court. 


Criminal. No. J4679. 

United States of America 
vs. 

Charles C. Sinclair. 


Bill of Exceptions. | 

Be it remembered, That upon June 1G, 1919, the issues joined 
upon the indictment, in the above entitled cause, came on for trial 
before the Honorable Walter I. McCov. Chief Justice, and the em- 

V « • 

panneling of the jury was begun. 

And the defendant having exhausted the peremptory challenges 
allowed by law, the following transpired in the empanneling of the 
Jury. 

j 


Clyde B. Asher called as a juryman and sworn on his voir dire 
stated as follows: 

“My occupation is fire-proofing business, I know nothing about 
the facts in this case, I operate an automobile, have for seven years, 
never have been in collision with another automobile or pedestrian. 
1 have Government contracts that I am interested in; furnishing 
material for government work at the present time; and am the head 
of the Asher Fire-proofing Company and have a contract for supply¬ 
ing material for Government jobs; the contract is now in force.” 



Mr. Johnston: “I challenge for cause.” 

The Court: “Mr. Asher is the President of a corporation, he says.” 

Mr. Johnston: “He said that he was operating under that name.” 

The Court: “He asked him about that.” 

The Juryman thereupon further stated: j 

“I am the principal stockholder, I am the head officer, and I hold 
the controlling stock of that corporation, I own personally about 
seventy-five per cent of the stock, and I control the policy of the 
corporation.” 


A. 
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Mr. O'Leary: “The Government has no objection to a challenge 
for cause.” 

Mr. Johnston: “Under the statements, I challenge for' 
13 cause, he being the owner of seventv-five per cent of the 
stock.” 

The Court: “Overruled.” 

Mr. Johnston: “An exception.” 

And thereupon the said Asher was sworn and empannelled as one 
of the jurors in said cause, and as such sat in the trial thereof. 

Mary A’. Berkley called as a witness on behalf of the United 
States, testified in substance as follows: 

“I know Harry Tolson; he had one child and resided on 8th 
Street, Southeast. On January 5, 1919 I visited the District Morgue 
and 1 identified a dead bodv there as the bodv of Harrv Tolson.” 

4/ V %J 

Clinton Tarver called as a witness on behalf of the United 
States, testified in substance as follows: 

“I knew Harry Tolson, I visited the District Morgue on January 
<>. 1919. and identified a dead body as that of Harry Tolson.” 


William Sciioenberger called as a witness on behalf of the 
United States testified in substance as follows: 

“I was Morgue Master of the District of Columbia in January 
this year: the body on which Dr. Titus performed the post-mortem 
examination was the same which had been identified by Mary Berk- 
lev and Clinton Tarver as the bodv of Ham* Tolson.” 


Dr. Elijah \V. Titus called as a witness on behalf of the United 
States testified in substance as follows: 

“I am Deputy Coroner of the District of Columbia and was on 
January 6. 1919; I performed a post-mortem on the body of Harry 
Tolson: the right front portion of his skull was crushed in; he had 
several abrasions over his face, that was due to fracture of the skull 
and laceration of the brain and shock.” 


On cross-examination, the witness testified in substance as follows: 
“Such an injury could be produced by a man falling from an 
automobile to a curbstone, if he fell with sufficient force; the injury 
was on the right side of the skull.”” 


Eugene I. Freeman called as a witness on behalf of the United 
States, testified in substance as follows: 

"I reside at Ills 8th Street. Northeast, and was in my house when 
an automobile came in collision with a tree at 8th and'Florida Ave¬ 
nue, Northeast; on January 5th. this year about dusk, I heard an 
automobile go up 8th Street, it sounded like his cut-out was open 
and he was travelling at a high rate of speed; I heard a noise 
14 like he hit something; I went out as soon as I could and saw 
the automobile on the north side of Florida Avenue and 8th 
Street, a little west of 8th Street; it was partly around the turn; I 
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noticed one tree, it had a mark on it where it had been lii^; the auto¬ 
mobile was possibly a couple of feet from this tree; he was right at 
the tree. They were just lifting a man up; he was injured; I do 
not know the defendant, but saw him, the first I noticed him he was 
on another machine carrying the injured man away to the hospital; 
the right side of the automobile was broken, the wind shield dam¬ 
aged, a couple of wheels broke off. The automobile wasj all in the 
street, the spokes of the steering wheel were broken off; the auto¬ 
mobile was about six houses from mine.” 


On cross-examination the witness testified in substance as follows: 
"I am familiar with the car tracks on Florida Avenile, the ear 
tracks are sunk a little below the surface of the roadway where they 


have been paved in. I did not noticed the indentation qn the tree 
when 1 got there, but saw it later; one rear wheel of the automobile 
was off underneath the right side, and there was another one I 
noticed off, but which one I cannot say; 1 saw the rim ofj the stear- 
ing wheel sagged down, there was not a whole spoke to it; from the 
rim to the center post there was not one of those pieces that go out; 
they were all broken. The tree is not right jamb against tjic curb, it. 
is possibly six or eight or ten inches from the curb. T ejannot say 
whether the car hit the curb or the tree first; the tree was near enough 
to the curbing so that the spring upon the car could hit t|he tree at 


the same time the wheel hit the curb. There is a double tiiack there, 


turning into 8th Street, the east rail of the east track going north 
makes a very wide curve.” 


On redirect examination the witness testified in substance as fol¬ 
lows : ! 

“The automobile was across both car tracks against the north curb, 
and the tree was in a little parking space between the curb and the 
sidewalk proper.” 


Horace G. IIardjxo called as a witness on behalf of tljie United 
States, testified in substance as follows: 

"I live in the next house to the corner of Sth and Florida Avenue 
on Florida Avenue, and witnessed an automobile accident up there 
upon the evening of January 5. 1919; I was in the front rqom when 
I heard a crash. 1 ran out and saw where the car had struck a tree, 
and when I went over there, they helped a man out and sent him in 
an automobile to the hospital; lie looked like he was pretty badly 
hurt. When T looked out the automobile was right straight across 
the street; the car went past the tree; the right hind wheel was 
broke: it didn't seem to cut the tree very much, to make any im¬ 
pression on the tree. 1 didn't pay any attention to the tree, I just 
noticed the automobile and T know the hind-wheel was broken down, 
because the man was lying close to the hind wheel when we helped 
to get him out. He was not under the car, I think he was right close 
to the back of the machine. The car was not run away; it was taken 
to pieces and carried away, T think, about three days after 
15 the accident. I never seen them take the car away at all; I 
was away at work. 

2—3353a 
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Raymond Agi*;Sterfer called as a witness on behalf of the United 
States, testified in substance as follows: 

‘T came along just after the accident and they hailed me to take 
this man to the .hospital: they were pulling him out when I .sot 
there, and I loaded him in the back of my machine and I took him 
to the Casualty Hospital and came back to the scene of the accident: 
from all indications he was dead: lie never uttered a word: when \ 
came back to the scene of the accident. I noticed that one of the 
control rods at the end of the steering post was disconnected; I think 
the two wheels on tin* curb side of the automobile were broken: 
it looked like it must have hit in the front on the right hand side in 
front: the wind shield was broken and the steering wheel was broken 
clear ofT the post.'* 

On cross-examination the witness testilied in substance as follows: 

“The automobile was wholly within the driveway, it was up against 
the curb, facing west: it did not extend over the curb, the control rod 
is put together with a slip joint, with a cotter pin; I am talking 
about the control rod at the base of the steering post, where it hooks 
up with the engine: that is what 1 noticed was hanging loose; 1 no¬ 
ticed the steerling wheel, the steering wheel was broken loose from 
the post at the top; the rim was broken." 


Mrs. Goldie K. IIotciikn called as a witness on behalf of the 
United States, testified in substance as follows: 

“I have known the defendant since childhood and know his wife: 
I was acquainted with Harry Tolson and with Mrs. Tolson; in Janu¬ 
ary. 1010. the Tolson family lived at 332 8th Street. Southeast, T don't 
know where the defendant’s family lived. I was in the automobile 
which had the accident. I got in in front of :>:>2 8th Street. Southeast, 
the house of Robert Sinclair, a brother of defendant. The defend¬ 
ant and Harry Tolson were in tin* automobile when I got in: I was 
on the back seat: Mr. Tolson was on the left of me on the back seat: 
the defendant said he was going home after his wife: 1 had spent 
the day at Mrs. To!son’s and the defendant came in and suggested 
that Ilarry Tolson go out with him to get his wife, and Mrs. Tolson 
said: ’If you are coming in tonight, bring her in to dinner.’ Mrs. 
Tolson said she could not go because her mother was ill. and sug¬ 
gested that I go: when I came out the front door they were in the 
car. When we left 3:»2 Sth Street, we started north, and when we 
got to Maryland Avenue, the ear commenced to thump and make a 
horrible noise and frightened me: it just shook and \ though the 
thing was going to fall to pieces: we weren’t going faster than eight 
or ten miles an hour at Marvland Avenue, but it did go faster after it 


commenced to thump: the car did not move at an excessive rate of 
speed at any time: it went a little faster after 1 heard the thuitip: 
it had been going about eight- or ten miles an hour before that: not 
more than that, and then it went a little bit faster: it could not have 


been going as fast as the stret car. because the street car passed us. 

going north. Marvland Avenue is north of Sth Street: when 
16 the car crossed at Sth and IT. it was going a little more than 
eight or ten miles an hour: I was frightened, it was the noise 
that made me frightened. I was afraid that engine was going to burst 
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and throw me in the air; nothing was said by the defendant; I don't 
remember tlie car striking the tree at all; i was quite nervous and 
I don’t know whether T fainted or what happened, but T doq’t remem¬ 
ber getting out of the car at all, and I didn’t remembet anything 
until I was going north on 8th Street in some other automobile. I 
cannot recall things up to the moment- of striking the tree: when 1 
last knew anything, the car had just passed IT Street and I did not 
know anything until I got to the hospital: I am a good friend of the 
Sinclair family/' 

On cross-examination the witness testilied in substance as follows: 


"Mr. Sinclair first suggested that Harry Tolson go witlb him and 
his wife on the ride, and his wife insisted that T go. The car was 
not going fast at anv time/' i 


Wllliam lb Allaiund called as a witness on behalf of the United 
States, testified in substance as follows: 

*‘l am a member of the Metropolitan Police Force, a traffic police¬ 
man stationed at 8th and II Streets. Northeast: the street!car tracks 
cross each other there: there is a double track on bothj streets; I 
did not have a semaphore a the time: my location was anywhere in 
the middle of the street: 1 was on dutv on the afternoon of Januarv 

• j _ %> 

5th this year; it was Sunday: the Dixie Moving Picture Theatre 
on the northeast corner of 8th and II Streets let out betweejn five and 
live-thirty that day, there is a lot of people there, the theatre had just 
closed one of its acts and an immense amount of children! visit that 
theatre and the streets were filled with the children crossing going 
home; when the car was coming down hill, between F ajid G, the 
swaying of the car first attracted my attention; the car was going 
north and was about a square and a half back away from ljie when T 
saw it. It seemed to be going very fast, as it approached where I was 
it did not slow up, but I signalled it: it passed on. it never stopped: 
it passed on up to Florida Avenue where it had a collision with a 
tree: T should judge it was running about forty or fifty! miles an 
hour. With the assistance of citizens there, we had the street clear 
before the car got there.” j 

I had taken my post in tin* middle of the street and held up my 
hand to him. but he never stopped his speed, and I got but of his 
way. got on the curbing, of course, and he passed on. j lie was 
right in the middle of the street when he came up there, j Then he 
swayed to the left hand side of the street, going north, ihjit was on 
the wrong side. He run on the left hand side of the street until he 
got up about West Virginia Avenue or U Street, and then be swayed 
to the right, evidently preparing to make the curve. The car was 
still swaying to the right and left. When he made the cuHe, just as 
he passed out of our sight, then we heard a thud, and I remarked 
that he had struck something; from II Street to Florida Avjenuc you 
would call it up grade; T did not go up there when 1 heard the crash. 
I reported the case .to the station. j 

17 On cross-examination the witness testified in substance as 
follows: ! 
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“It occurred between the hours of five and five-thirty; it was not 
dark, it was getting dusk; the swaying of the car to the right and 
left first attracted my attention. I was looking up the street, I was 
facing that way and guiding the children over the street. The sway¬ 
ing of the car attracted my attention, it was just about a square and 
a half away then : I could not say whether the car was making more 
noise than an ordinary car running along; I heard a thud, but I 
did not go up to investigate: this car stayed there about a week or 
ten days, up against the tree: at the time I heard this thud I could 
not say whether it was caused by this car or some other car; I did 
not see any persons in the car except the driver; I cannot tell whether 
the car slowed down at Florida Avenue: it was getting dusky.” 

Joseph B. Brennan called as a witness on behalf of the United 
States, testified in substance as follows: 

“I am nineteen years old. a clerk in the Southern Railroad, was 
near the corner of 8th and H on the afternoon of Sunday, January 
*>th of this year: 1 saw Mr. Ailaband there and a man named Robert 
.1. Barrett: I came out of the theatre about five o’clock and I heard 
the noise of the engine about two blocks up and I seen the car when 
it. was two 1 ilocks away from II Street, and T watched it all the way 
down, and as it crossed II Street T would say that it was traveling at 
a high rate of speed. 1 watehed the ear until it reached Florida 
Avenue, and it was out of my vision then, and it struck the tree and 
1 heard the crash. Officer Ailaband was out in the middle of the 
street and held up his hand, he and T helped the children over the 
street: the ear did not stop nor diminish its speed : T would say that 
the car was going not less than forty miles an hours, after it left 
H Street I think it swayed quite, a lot from one side to ihc other: 

I went up to the place of the accident and the occupants of the car 
were then on the way to the hospital; I did not examine the tree, 
the automobile was wrecked.” 

On cross-examination the witness testified in substance as fol¬ 
lows : 

“I was on the sidewalk and Officer Ailaband was out in the street; 
I saw the car between E and F Streets, it was not swaying then, it 
did not sway until after it passed H Street.” 

Robert K. Barrett called as a witness on behalf of the United 
States testified in substance as follows: 

“I am seventeen years old. on the afternoon of January 5th this 
year I had been at the Dixie Theatre, as T came out at 8th and H 
Streets. I was going through the crowd and an automobile was going 
bv and 1 seen the crowd looking and T rushed over to the corner and 
it just had passed, and it was going up 8th Street at a pretty fast 
dip. and when it got—it was going zigzag, you know: it could not 
keep straight—and when it got up to L Street it. got on the right 
hand side, and we watched it until it got up to Florida Avenue, then 
I heard a crash the automobile had just passed the Dixie Theatre, 
the end of it, when I first saw it: I could not tell how fast it was 
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going, but it was going pretty fast: T wont up and the automobile was 
smashed when we got there/' 

IS On cross-examination the witness testified in substance as 

follows: 

“When the automobile reached L Street it went on the right hand 
side: it was on the car tracks going up to L and when it got to L, it 
went on the right hand side. When \ got up there the right hand 
side of the automobile was busted/’ 

Frank A. Dunn called as a witness on behalf of the Unitjed States, 
testified in substance as follows: 

“I was about fifty feet from the corner of Seventh Street, going 
towards <Sth Street, to take the ears to go home; 1 saw the automobile 
as it passed Sth and II Streets, it did not slow up or stop: I do not 
operate an automobile, but I ride in one at the store: I should say 
the automobile was going between forty and fifty miles an h|our.” 

Thereupon the United States rested its case. 


Lotus Sacks, a witness called on behalf of the defendant, testi¬ 
fied in substance as follows: 

“I am a druggist. I know the defendant, I sold him anjOverland 
ear. the one that was damaged at Sth and Florida Avenue; I have 
driven the car myself; none of the prongs or spokes in the steering 
wheel were damaged at the time of the sale; there was a lot of play 
in it, what I mean by play is that you would have to turn it two 
inches or more, probably, in order that it would turn the front wheels, 
which were loose; he had had the car only two or three days when 
the accident happened; I went there the next day and examined the 
car; I saw the steering wheel was broken and also the car was leaning 
up against the curb, then* was nothing the matter with the radiator, 
there was nothing the matter with the front axle, the front right 
fender was slightly dented on the side, with respect to the steering 
wheel I know there was one piece sticking out that was broken off 
near to tin* rim that goes around, and then the other were broken off 
short; it was hanging over,down by the shaft; in driving the car, 
you control the direction by the use of this wooden rim! on these 
spokes or prongs: it is on the right hand side of the car; lit was an 
old style car. When I went up the next day. the car was pp against 
the curb, I could not see any part over the curl) except tjic fender 
might naturally reach over: I mean the end of the fender, the tree 
was about two feet from the fender at the time/’ 

On cross-examination the witness testified in substance as follows: 

“I owned the ear about six months before T sold it to the defend¬ 
ant; the back wheel had come off and I told him that!the back 
wheel came off and that 1 put it on myself and that he could take 
the hub cap off and look at it. Now that outside left hgnd wheel 
was not damaged at all/’ 


i 





14 


CHARLES C. SINCLAIR VS. V. S. OF AMERICA. 


William H. Wilcox, called as a witness on belialf of the defend¬ 
ant. testified in substance as follows: 

“I know the defendant, lie is under me. I am route agent for the 
< Iiapin-Sacks Manufacturing Company. 1 am familiar with the cor¬ 
ner of Sth and II Streets. Northeast, and go past there quite fre¬ 
quently. some times three or four times a day: the car track 
1 is rather narrow, it is a right mean turn at that one stop, if 

you are coming up Sth and try to make a turn you have to 
go into the car track to make any sort of a turn at all. the east rail 
is quite wide at one stop and somewhat settled below the street, below 
the grade there." 

Question bv Mr. Johnston: “What work had Mr. Sinclair per¬ 
formed under vou? 

% 

Mr. O'Leary: “Objected to as irrelevant and immaterial." 

The Oourt: “Yes: off hand. Mr. Johnston. I do not see what that 
has to do with it." 

Mr. Johnston: “I intend to prove by this witness, as a character 
witness, that the defendant is a careful driver." 

9 

Question by Mr. Johnston: “What is his general reputation as to 
carefulness in driving or otherwise?" 

Mr. O'Leary: “I object to that/' 

The Court: “Objection sustained." 

Mr. Johnston: “We ask an exception. Your Honor." 

I>v Mr. Johnston: 

% 

Q. “Have vou observed accidents at this corner of Sth and Florida 
avenue?" 

Mr. O’Leary: “Objected to as irrelevant." 

The Court: “Objection sustained." 

Mr. Johnston: “Have vou had anv accidents at that corner vour- 
self ?" 

Mr. O’Leary: “Objected to." _ i 

The Court: “The same ruling." C 

Mr. Johnston: “We note an exception.*'* 

Mrs. Ooldik IIot riiKN. recalled, testified in substance as follows: 

“I was seatediin the back scat on the right hand side; the defend¬ 
ant was just in front of me, Mr. Tolson was on my left in the back 
seat: it was let ween Maryland Avenue and the next street down. I 
don’t know what that street is. going towards H Street, that the 
Mreet car going north passed our automobile." 

On cross-examination the witness testified in substance as follows: 

Question by Mr. O’Leary: “Why was it that if the car was only 

going a little more than eight miles an hour-" 

— < • 
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Mr. .Johnston: “Wait a minute. I have not examined her with re¬ 
spect to that at all.’’ j 

Mr. O’l.eary: “You examined her in respect to this trip.” 

Mr. Johnston: “But I have not asked her about what (speed the 
car was going.” ' 1 

The Court: “I rather think so. You asked her whetjher a car 
passed.” | 

Mr. Johnston: “But I asked her nothing about speed.” 

20 The Court: “What difference does it make whether a car 
passed, if that lias nothing to do with the speed?” 

Mr. Johnston: “I asked her about where the car passed.; not with 
respect to how fast it was going.” 

The Court: “Well, it does not make any difference where it passed, 
does it. unless you want the jury to say that if a street car passed 
this automobile, both going in the same direction, then the car was 
not going as fast as'some of these witnesses say? Consequently that 
is testimony about speed.” j 

The Court: “The objection is overruled, because if the question 
had nothing to do with the speed, then it would be entirely irrele¬ 
vant.” | 

Mr. Johnston: “Your Honor will allow me an exception?” 

The Court: “Yes.” ! 


Mr. O’Learv: 

Q. Mrs. Ilouchen, if this car was going only eight or ten miles an 
hour, why was it you exclaimed. “We will be plunged into eternity?” 

Mr. Johnston: “I object and move to strike that out.” | 

The Court: “On what ground?” | 

Mr. Johnston: “It is a mere conclusion or expression of an opin¬ 
ion.” j 

The Court: “It indicates something as to what her attitude was at 
the time.” | 

Mr. Johnston: “I want to call Your Honor’s attention to this. I 
claim this is a statement that is a mere conclusion or opinion of the 
speaker. It could not be claimed to be admissible upon any ground 
as a part of the res gesta.*.’’ j 

The Court: “What was the statement?” 

Mr. O’Leary: “My Cod, we are going to be plunged into eternity.” 
The Court: “I would say that is about as much a conclusion as 
anybody could indulge in. but it was an exclamation which the jury 
may say had something to do with the speed with which the car was 
travelling, slow or fast. Tliev mav sav it had something to do with 
fast speed. This witness had said that the defendant sat in the seat 
in front of her, as I recollect it. Suppose she had said, “You are 
driving recklessly and I want you to stop and let me out,” do you 
think that would* have anything to do with the case?” 

Mr. Johnston: “It might be.” j 

The Court: “Exactly. Now, if the exclamation was such as that 
the Jury might infer that it was calling the attention of the defend- 
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ant to the fact that the ear was going fast, if the jury find that it was 
going fast, if they find it—I do not say it was going fast—would not 
the fact that lie continued to drive the car thereafter at a fast rate 
of speed be something which would have to do with the question of 
whether or not lie was negligent 

'21 Mr. Johnston: “Your Honor, that exclamation, if anv such 

• %0 

exclamation were made, might apply with equal force to what 
you have already stated, as it might as well apply to what site said 
was their apprehension that the car was going to blow up or explode 
or something like that, and not that it applied to any speed. She 
has testified to that already.** 

The Court: “I am not saying that the jury have to draw any in¬ 
ference about it at all. but 1 simply say that it is something which 
they may attribute a certain significance to. one way or the other.*’ 

Mr. Johnston: “Your Honor admits it. then?” 

The (Ymrt: “Yes.” 

Mr. Johnston: “Your Honor allows an exception?” 

The < 'ourt: “Yes.” 

Question by Mr. O’Leary: “The question is why, if the car was 
going only at a.,slow rate of ten miles an hour, did you say to the 
defendant. “My God, we will be plunged into eternity?” 

A. “I said it to Ilarrv. not to Charlev.” 

* 0 • 

Q. “Why did you say it?” 

A. “Because 1 was frightened at the noise, the rumbling noise, 
the ear was making.” 

Mr. Johnston: “I ask the Court to strike out all of the statements 
that she made to, Mr. Tolson: I want that statement stricken out.” 

The Court: “Denied.” 

Mr. Johnston: “We note an exception.” 

Fletciikr I». Gilrkkt called as a witness on behalf of the defend¬ 
ant, testified in substance as follows: 

“I am an automobile mechanic, have been for ten years. I am 
familiar with the construction of tin* Overland DUO Model, and at 
Sinclair’s request examined the car that he was driving on the oth 
of Januarv last: 1 believe it was the* Oth of Januarv that I examined 

» v 

the ear and found it in very good shape with the exception of the 
steering apparatus, which was dislocated. A thin bolt runs through 
the spring, all the way through, and i,t is fastened with a nut and is 
clamped to the spring by some clamps. The head of this bolt twists 
off and allows the axle to slide forward on the spring. These bolts 
were twisted off. , The head of the holt was sheared. In driving the 
ear and in turning corners the effect would he that it would allow 
the steering gear to go further by the place it is supposed to go. It 
would allow it to go away or the other too far and if it would 
go too far it would catch on the frame. 1 have driven Overland 
ears of the DM0 model, and 1 had one two or three weeks 
22 before the accident. 1 drove it for some time. 1 have driven 
several Overland cars of the 1910 model, frequently. The last 
Overland ear of this model that 1 drove, the steering gear on that 
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would catch every time 1 would try to turn a corner, and I had to 
stop the car to get it back in place again. I have driven tvjro around 
a corner that hung on me. The last one 1 drove aroundj a corner 
hung several times. I examined the steering apparatus 6f the de¬ 
fendant's car. and found that the clamps that hold the ixxlp in place 
on the springs had become loose from there and allowed enough play 
for the bolt head that holds the spring leaves together to Ishear off. 
allowing the axle full play, forward or backward, on the springs, 
and if the forward and backward movement on the springs is not 
taken up, it allows the steering gear to go anywhere it wants and you 
lost control of it altogether. That tends to make it difficult to con¬ 
trol the car and turn the corners, for the simple reason thgt when a 
car is going around a corner, the inside wheel hangs back: the outside 
wheel goes fifty per cent faster than the inside wheel, and that causes 
a drag. I examined this car after the accident, and found that the 
prongs or spokes of the steering wheel were broken and the rim was 
gone. One of the spokes was broken and the rim was gone off the 
other three; 1 mean the wood rim where you put your hand. If one 
of the spokes were broken and you had three short serewi holding 
the other three on. if that was broken and you would hilt the car 
track at this place, there is four inches depression in the street there, 
and if you hit that, it would jerk those three screws out. if you were 
coming around there slow or fast, it would not make much difference 
which wav vou were coming around, if you hit that it would be 
enough to jerk the wheel clear out of your hand or jerk the other 
three screws out of the steering wheel, out of the rim. I Examined 
and observed the car tracks at 8th and Florida Avenue, the tracks 
is spread, the outside rail next to the inside of the curve ojf tlie car 
track, the east curve. The cars had been going around therje so long 
that they have spread this rail out. and there Js a place in the rail 
that any ordinary automobile tire could catch in and give it a jerk. 
That rail is between five and six inches wide at that point, jflat with 
a hollow in it. The rail is about three or four inches belo\y the sur¬ 
face of the ground, the surface of the street. When 1 sa\y the car 
after the accident, the fenders were not damaged, the radiator was 
not damaged, the wheels on the right side wen* all broke up. 

i 

On cross-examination, the witness testified in substance asj follows: 

**I was not there when the automobile was taken apart jifter the 
accident. I am familiar with the 1910 Overland automobile. 
The steering apparatus on an automobile is dangerous if it I is worn, 
a car that has gone over a thousand miles needs attention to the 
steering apparatus as well as to the other parts. I found jthat the 
steering apparatus on the car in question was dislocated jpid that 
the bolts were twisted off. sheared off. I was saying ;hat across 
those tracks there, if you were driving at a very slow rate of speed, 
if one of those screws were out of the spoke, that attaches to the 
rim. that it would pull the whole thing off. If one of the prongs 
was broken and three screws were loose you could pull it joff with 
your hand; and if there were four screws loose you could pick it up 
and lift it up and you would not have to strike a car track.' 

i 
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Kavmond Sinclair, called as a witness on behalf of the 
defendant, testified in substance as follows: 

“I am a brother of the defendant: I examined the car that he was 
driving on the oth of January, at about 8:30 in the evening: I found 
it uj> against the curb, and examined the steering wheel at tlu* 
time*. The steering wheel was broken, one of tlu* .vprongs was broken 
on it. or had broken: the wooden rim was pressed down against the 
rod. against the steering rod. 1 think the screws were pulled out 
of the other prongs, but I would not say for sure: the emergency 
brake was on tight: it was drawn on tight: 1 let it off. and it was as 
much as 1 could do to let it off. It was on positively tight. I had 
driven the car about the second night he had it. and found it was 
pretty well worn: the bearings were worn, and it was very hard to 
manage it if you travelled any way fast. I went to Alexandria 
in it. and 1 came back and it was very hard to control. If you turned 
it very short it would lock with you: you could not make any very 
short turn with it. I examined the tracks at 8th and II Streets. 
Northeast; the rails there where it makes the curve there it is Hat. 
the width of your hand. 1 am referring to the rail that makes 
the curve around on the north bound track going toward Hock Creek 
Park, going tip 8th Street. The east rail on the north bound track. 
The tracks are a little lower than the street there. The tree which 
has been mentioned is very near on the building line of 8th Street, 
and is right at the curb stone. 

On cross-examination the witness testified in substance as follows: 

*‘l saw the car before it was wrecked, and this steering wheel prong 
was not broken then: the first time 1 noticed it broken was after I 
found the car wrecked, and after I saw other parts of the car broken. 
I made that trip to Alexandria by myself, testing the car out for 
the defendant, and told him the result of my test: he was going 
to do some overhauling to it, I think. I told him /hat it would 
do. how it would act. if you went fast: and he said lie had some over¬ 
hauling to do. The day I made the test was about the second day 
he had the car. The whole curve there at 8th or Florida Avenue 
is Hat: there is a groove, but a very slight groove, a very small groove 
in the rail: it is about as Hat as you can iind on the track. I have 
been operating an automobile for about seven years or more; when 
I went to Alexandria. I had the cut-out open, that was the onliest 
way you could get good power, the only way to get good speed. On 
that occasion 1 went about thirty-one miles an hour in the 
car, going down grade: 1 didn't get very far with it because it was 
wabbling so. I felt loose motions in it and I slowed down. The 
car was taken apart at the place of the accident: it could have been 
driven away. 

On redirect examination the witness testified in substance as 
follows: 

“The car was hard to control whether you went fast or slow. They 
were very loose bearings, and if we went any way fast, or say about 
twelve or fifteen miles an hour. well, the slower vou went, the harder 
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it was to guide. It was very stiff in the joints and the steering 
knuckles, too. that is what I told my brother; he said h|e was going 
to take it apart and 1 was going over there at night tjo help him 
to work on it. I don't think lie had time to do Anything to 
24 it. because it was about the next day that this accident hap¬ 
pened. It was about the third day that he had tjhe machine 
that the accident happened. The stiffness in the joints required 
oiling and needed tightening up." 

Lord K. Young. called as a witness on behalf of the defendant, 
testified in substance as follows: 

“I am an icecream manufacturer: 1 know the defendant and have 
employed him in the capacity of chauffeur, he was with me about 
four vears. 

Question by Mr. Johnston: “What is his general reputation for 
careful driving?" 

j 

Mr. O'Leary: “Objected to as irrelevant and immatcrjial." 

The Court: “Objection sustained/ 7 ! 

Mr. Johnston: “Your Honor will allow me an exception?' 7 

The Court: “Yes." 


Robert R. Sinclair, called as a witness on behalf of the defend¬ 
ant. testified in substance as follows: 

“Painting is my trade, but 1 am a chauffeur; the defendant is 
my brother. The defendant got to my house in the neighborhood 
of four o'clock on the afternoon of January nth last, ajid left my 
house about five-fifteen o'clock: his step-son came with him in the 
car. When I saw him leave, his step-son was out on the pavement 
and Miss (*oldic llouehen and Mr. Harry Tolson add himself. 
Miss llouehen and Harry Tolson loft in the car with hiiii, his step¬ 
son remaining: Charley was on the right band side ip the front 
seat. Miss llouehen was on the right hand side in the ba<|-k and Mr. 
Tolson was on the left hand side. The defendant left! my house 
to get his wife and bring her back to supper. 1 saw the Automobile 
on the night of the accident. j 

(Thereupon an automobile steering wheel was produced, dis¬ 
played to and examined by the witness.) 

! 

The witness continuing: “That is the steering wheel of the auto¬ 
mobile; it was not in this condition when I saw it: this prong here 
(indicating) was broke, and these screws I had pulled out. and this 
(indicating) was hanging down over the post. At 8tli and Florida 
Avenue there is a depression in the car tracks of about fejur inches, 
that the car track is all worn out there deep enough foy a tire to 
get down in the groove and throw a car out of a man's control; the 
rail itself is in verv bad shape; it is six and a half incliesj wide, the 
groove is three inches wide in some places, and perhaps a 
25 little wider in some places where it has broke and, spread, it 
is a double track. The automobile when I saw it was in the 
roadway, no part of it was resting on the curb; the radiator was not 
damaged; the front fenders were slightly damaged and that on the 
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right hand side; it was just a little bent on the end; the knuckle 
on the front axle, that was bent under, throwed the wheel under 
the car, kind of, and the hub was close to the curb, and the rim of 
the wheel was resting over the curb but not touching the ground 
at all, and the hind wheel—the spoke in the front wheel, one spoke, 
was split a little bit—and the hind wheel, that way. had been broke. 
There was a tree there, about twenty-two inches from the curb, but 
it takes an upward course, slanting out towards the curb. 

Question by Mr. Johnston: “Could you tell from the inspection 
of the machine and the sidewalk at that time what the breaking or 
injury to the wheel was caused by, by striking the curb or the tree.** 

Mr. O’Leary: “Obected to as calling for a conclusion of the wit¬ 
ness.’' 

The Court: “Objection sustained.** 

Mr. Johnston: "We note an exception.” 


Question by Mr. Johnston: “What is your opinion with reference 
to the position of the car and the break as to how it was caused?” 

Mr. O’Leary: “Objected to on the same ground.” 

The Court: “That same ruling." 

Mr. Johnston: "We ask an exception.” 


Oil cross-examination the witness testified in substance as follows: 
“The defendant had had no drinks in my house before he left: 1 
am sure about that.” 


On redirect examination the witness testified 
lows: 


in substance as fol- 


“Before the accident, I saw the steering wheel of the automobile 
from my front door: there was not any break in it: when I ex¬ 
amined it the night of the accident, part of the break was a fresh 
break and part of it was a flaw. I was in mv house all day January 
5th and know that nobody had any drinks there.” 


On recross-examination the witness testified in substance as fol¬ 
lows: 

“Part of the break was an old break, where possibly there might 
have been a flaw in it, or might have been a flaw from the time it 
was manufactured: the flaw appears to be here (indicating on the 
wheel) : right along here, that seems to be an old break (indicating).” 


2 r > (Jeokue A. Swain called as a witness on behalf of the de¬ 

fendant. testified in substance as follows: 

“On vesterdav I measured the distance from Sth and H Streets 
to 8th and Florida Avenue: from the north curb of Sth and II to 
the north curb of Sth and Florida Avenue is 1,500 feet.” 


Mrs. Kstella Tolson called as a witness on behalf of the defend¬ 
ant. testified in substance as follows: 

“I am the widow of Harry Tolson: 1 know the defendant, and 
have known him for years: I was at the Sinclair house when the 
defendant arrived there and when he left; he and my husband and 
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Mrs. Houchen left together in a touring car, about a quarter after five 
or half past, I could not exactly tell: there was no drinking at the 
house. My husband was a chauffeur: they were going up to Mrs. 
Sinclair's to bring her to supper." ! 

Charles C. Sinclair the defendant, testifying on his! own behalf, 
testified in substance as follows: j 

“1 do not hear very plainly: I bought the automobile in 1910 
from Louis Sacks on the second dav of January: 1 droi’e from Mr. 
Sacks to my house. 2M2 Quincy Street, Northeast, that' evening; 1 
did not drive it any other time before this accident. !Mv brother 
drove it on the third of January of this year: he told hie it was a 
little sort of stiff and hard to turn and he would come by and help 
me fix it up some time. I was to take the car to pieces land give it 
a general overhauling. Before I used it again, I putj oil in the 
motor and grease in the cups, in all the cups connected with the 
steering gear, and used it that night to take my wife down to the 
Centre Market and back, and at that time it worked bcjtter. and I 
thought the stiffness had disappeared. On January 5th Mr. Tolson 
and Mrs. Goldie Houchen left my brother's house with life, through 
the suggestion of Mrs. Estella Tolson. Mr. Tolson's wife, j When we 
left Mr. Tolson was sitting on the left hand side in the rear seat and 
Mrs. Houchen was sitting on the right hand side, right behind me. 
and I was in the driver's seat inside. It was a right hand drive. ! 
went straight out 8th Street to Florida Avenue: from 332 8th Street. 
Southeast, down to East Capitol Street, the first part is pretty much 
on a level. I slacked up there for East Capitol Street, asj T did, on 
account of it being a street car crossing there. I always slack up 
there, to see if I could hear any car coming. Then at 8|th and C, 
I slacked up again to look to street ears, which is a single track, 
from there to E Street, another block, is slightly down grade. I 
slacked up there, for cars going west on the single track, the Wash¬ 
ington Railway and Electric Company. From I) Street |to Mary¬ 
land Avenue might be a small grade down hill. From Maryland 
Avenue to E Street I started on the grade down to 8th and F. At 
8th and F, 1 had to stop for a car that was on the switch track, to 
go back up town. It was on 8th Street, switching over Ui go back 
down town. I had to stop, because he was going round the hind 
end. From F Street to G is a down grade. Right by 8t|h and G 
is a little drop on the south side of the street. On the noiKh cross¬ 


ing line, just where there is a little drop in the pavement 
27 it gives you a little bump. From there to II is about level. 

I slacked up at 8th and II and looked for the Baltimore and 
Annapolis cars to see that there was no traffic there, at Sth! and H, 
1 slacked up to look for the traffic. The Baltimore and Annapolis 
cars very seldom stop unless they are taking on or putting off passen¬ 
gers. 1 did not see any body in the street waiving at at 8th 
and FI Streets: there were one or two men standing on the corner 
at the street car stop, as if they were waiting for a car to cojme, but 
no policeman—I did not see any. The muffler cut out wgs on it 
and it was open, because in coming down Southeast from rniv home 
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T came out 7th Street- and from 7th and F there is a big steep grade 
and my car was taking gas and it didn't have any power, and I 
opened it up to give it more power, and 1 didn't know it at the 
time T opened it up. what was the trouble, and I left it open, but I 
couldn't close it bv taking my foot off: it wouldn't close, and so I 
lot it go at that, and so when 1 got to my brother's 1 got underneath 
the car to look ;to see what was the matter and the spring that pulled 
it to. to close it had broken, and there was no way for me to fix it 
without a new spring, and I did not have* one. and so I left it open. 
At Nth and Florida Avenue, in making that turn. 1 circled around 
like 1 do on the outside of tlie car tracks, and my hind wheel got. 
on the tracks, making that betid, my outside hind wheel. It 
worked in the track. The track is kind of Hat. wide on the bend, 
badly worn also, and right there the track is about four inches 
deeper than the surface of the street, and she got in there, the hind 
end kind of skidded, and I snatched on the front wheel, to pul! 
the front wheel around, and the prong broke, and it was that quick, 
and in a second, when 1 seen that was broke. 1 snatched on the emer¬ 
gency brake and I was too close to the curb, and I could not stop, 
and T went up and hit the tree. -lust as the prong snapped. Harry 
said: "Quick" and 1 felt something at my back, as if he was leaning 
over to help me. lie exclaimed, “(dtarley. quick." When the car 
struck 1 turned around, and Mrs. Houchen was still in the car. and 
Mr. Tolson was,out of it. 1 didn't see Mr. Tolson. but 1 felt some¬ 
thing as if. when 1 was coming around there. I felt as if he was 
helping me. and then I felt something slide by me. When 1 got 
out of the ear. he was laying about four feet behind the car. on the 
right hand side, and a couple of foot east of the tree. There had 
been no drinking at my brothers house, and I had not had any 
drinks that day; I have been operating a machine for seven years. 
The car made a good deal of noise from the muffler being open, 
and also a grinding in the gears: there was a bad knocking in the 
engine, because I bought it on condition that it had a valve knock, 
and a cylinder knock, when 1 bought it. The man said that it 
had a bad knock to be gotten out of it. ami I heard it and 1 told 
him it could not le gotten out without it being overhauled, that it 
would have to he overhauled. It sounded like a thrashing engine, 
a thrashing o machine, just exact I v like it. The car did not ride 
smooth: in running that car. the least little jar would sway it. just 
like that. It was badly worn, the bearings were worn. It had straight 
bearings. Some car- have little round balls, but this had long steel 
bearings, about that long, and the motion of that car. going along 
the street at an ordinary gait, if she would get any kind of a jar. sin* 
would rock. I was driving at about the rate of twelve or fifteen 
miles an hour: I was running at about twelve miles an hour; 
2N I was running at about twelve miles, and to go down grade 
it would naturally go a little faster without increasing the 
gas at all. I was not in a hurry. 1 had no occasion to be: there was 
an understanding with Mrs. Tolson that they were to wait until T 
got back, she reallv had not started, sir.** 



On cross-examination the witness testified in substance as, follows: 

**I am thirty-four vears old; I had only driven this car twice be- 
fore; once to carry it home and once to go to market, to take my 
wife to market and hack. I have had no accidents whatever in the 
seven years of my driving; 1 did not see any policeman at:8th and 
II Streets; no children at 8th and II Streets; 1 saw three or four men 
grown people; there were men standing on the side of the street, wait¬ 
ing for a car. 1 did not see a crowd of people coming from the 
moving picture theatre. The cut-out was open from the time 1 
struck 7th and F. I did not stop to examine it until I gojt to my 
brother's house, it was open then, and from the time I l^ft there 
until the time of the accident the cut-out was open; but you could 
not hear it on level ground. When a car goes faster you hear it 
more. 1 say it was not making as much noise from the exhaust, 
but the gears were grinding all the time; the gears were making the 
thrashing machine noise: and over and above the thrashing ma¬ 
chine noise, you could hear the cut-out noise; I passed one street 
car at 8th and F, where 1 stopped entirely, to let it pass by on the 
switch track. ! 


Anv little jar would cause the car to swav: the swaying of iit don’t 
make no trouble. The swaying of it had nothing to do with the ac¬ 
cident at Florida Avenue; when the prong on that wheel broke it 
let the rim right down over the shaft, and I lost complete control of 
the direction of the car, not the speed but the direction, jl know 
this prong was not broken up to a moment before the accident; all 
the screws were in there, and right after the accident all the screws 
wore out and this prong was broken; the prong broke as I had made 
a turn to keep straight on Florida Avenue; I had not made the turn. 
1 was completing the turn. 1 was finishing the turn then. When 
the prong broke I was about two feet or two and a half feet, or some¬ 
thing like that from the curb, because I had plenty of space ;to turn 
the ear. L had plenty of space to turn there, if that prong had not 
broken; 1 was holding the rim and not the prong; I know the prong 
was broken because I was sitting right there and driving it and 1 
could see it. when that thing dropped down from where it should 
have stayed: it leaned right down against the pole; the rim leaned 
down, and the screws pulled out when that prong broke; that was 
before I had touched the curb or the tree; before I hit the tree and 
the curb: I don't know where the screws went; they fell down; in the 
car somewhere: 1 never stopped to gather the stuff up: I Went to 
the hospital with my friend. Before I had come into collision with 
anything, the screws came out, and the prong broke off, andi I was 
not touching the prong at the time; and I was making a curve there 
where T had plenty of room, where I was not going at an excessive 
speed; 1 was just about two feet from the curb when this accident 
occurred, and then it was that I caught hold of the emergency 
brake; I was going about eight miles an hour then, and I slacked up 
to go around the comer. I shut the gas off. The prong was the 
cause of the accident. When I put on my emergency brake, it 
stopped the car, but I found I was too close to snatch the brakes be- 
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fore I hit the curb, and I hit the curb and snatched the brake at the 
same time, and this tree was right there inside the curb. The front 
wheel hit the curb, but did not mount the curb, the rim struck the 
curb and twisted under: it did not jump the curb, it twisted under. 
The wheel was above the curb in the parking when it was examined 
the next day. in a way it was, it was twisted up, and the top 
2b edge of the rim was leaning over the curb, like that (indi¬ 
cating). but not touching the curb; it was not broken off; 
it was twisted under, bent under; the spokes were not broken; the 
front wheel struck the curb, and glanced right under, the knuckle 
twisted right under. The tire was resting in the street, all the 
wheels were resting on the street that were not broken. The right 
hand back wheel was broke off at the hub. I cannot tell what part 
of the automobile hit the curb; the front wheel I know struck the 
curb, and that twisted under; the back went down—well because the 
wheel broke off. The front fender may have struck and I suppose 
they both went down together. The jar could not have broken the 
back wheel. The brake worked on the back wheel, and the sudden 
stop of it was what caved it in; the spokes were broke oft* at the hub. 
let the back wheel break right down. I have stopped an automobile 
with the emergency brake so hard that it broke the spokes of a 
wheel before: I have never broken the back wheel of an automobile 
that way before this accident: I have been driving twenty or more 
different makes of automobiles in the seven years, and have used the 
emergency brake, hundreds of times: it is not a fact that T was go¬ 
ing at a high speed and that the car mounted the curb and hit the 
tree, which threw the back of the car up against the curb and 
crushed the hind wheels. I went around the corner about eight 
miles an hour: when 1 crossed 8th and H Streets, 1 was going six 
or seven miles an hour, because I had slacked up and almost stopped 
<>n the other side of the street. 


Question by Mr. O'Leary: “Can you explain how it is that if you 
were only going six or seven miles an hour you could not see the 
traffic policeman waiving to you. and all those children there at the 
corner?" 

A. “Yes. because he was not there to flag his hand. If he had 
been 1 would have seen him. If he had been out there he would 
have been apt to be somewhere near there/* 


The witness continuing: 

“The children were not there either, there was not a crowd of peo¬ 
ple coming from the theatre. Just after the accident happened, I 
turned right a refund and seen that they were all right, and Mjrs. 
Houehen was in tlu* car then, but he (Tolson) was not, and I walked 
around and somebody helped her out of the car. He was not under 
the car when 1 seen him, he was laying back of it then with his 
head resting: he was laying there, and I saw the machine that pulled 
up from somewhere. ^ T saw a big passenger car turn around and 
some of them—I don't know who they were, because I never taken 
that much notice to understand the man's features—and they put 
him in, and T stood on the running board and went to the hospital 
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with him. I saw him lying there before they were putting him in 
the automobile, about four feet behind the car; I didn’t hear but 
very little of the Government’s testimony, I am hard of hearing; T 
had only taken one wheel off the car before the accident, that was 
the left rear wheel, because the man I bought the car from had had 
some trouble with it down on the Speedway, the nut came off, and 
he had to have a new thread on it, and he put it back, and he told 
me I had better look at it to see if the cotter pin was big enough, so 
that the nut would not come off, and I did that, and 1 found that 
that cotter pin was all right. I know Officer Strol>el by sight, I 
have seen him often before the accident at 15th & H where I work; 
I remember when he came to the house for me; I did not hake any 
conversation with him; I do not remember telling him right after 
the arrest that I did not know what caused the accident; I deny 
that; I did not tell him that I had a couple of drinks before I left 


Mr. Tolson’s house.’’. 


30 On redirect examination the witness testified in substance 
as follows: 

“At the time I talked with that officer, Officer Williams, the Lieu¬ 
tenant, I think his name is Hodges, was there; they both fold me 
then that thev did not know what caused the trouble, but I that 1 
was not drunk ; I had no other talk with this officer any place else. 
He came to my house, and I had no talk with him there. The 
hind wheel that I said was broken was an old wheel; from the looks 
of the wood it looked like it was old and a drv rot: that it had rotted 
from age, that the condition of the spokes and the splinteijs, they 
looked like they were old, aged wood that had rotted.” 


On recross-examination the witness testified in substance as fol¬ 
lows : 

“Officer Strobel left the Station House soon after he carried me 
down there; I disremember having any conversation with him; 
I did not tell Officer Williams or Lieutenant Hodges anything about 
what had occurred; I asked Mr. Hodges if I could not get out, and he 
went to work on the telephone, and they tried to use the teljephone 
to get a bondsman more than any conversation they had with me; 
and without my having told them what had occurred, without my 
saying anything about being drunk, they said they did not know 
how it occurred and they did not think I was drunk.” 

On redirect examination the witness testified in substance; as fol¬ 
lows : 

“The Lieutenant and Officer at the Station wanted me to explain, 
and I did not give them any explanation. I told them I was 
going over there, and after that that I was going home, and I 
notified mv wife that I was not killed, and then after that he came 
up there and got me and carried me right there, and they didn’t 
ask me what happened. The big tall fellow had the telephone in 
his hand, and was trying to get the clerk of the Court, and he said: 

j 
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‘•I don't know liow it happened or what caused it, but you were not 
drunk.'"' 

Mrs. Goldie Houciien, re-called as a witness on behalf of the de¬ 
fendant, testified in substance as follows: 

"I heard the testimony of Officer Allaband; when we passed Sth 
and II Streets, positively I did not see an officer at Sth and II Streets, 
positively; I had spent the night before and all day at Tolson's 
house, and I have gone there for years, and never knew that house 
to have any liquor or any intoxicating drinks, there, and there was 
no drinking there on the dav of the accident." 

On cross-examination the witness testified in substance as follows: 

•‘I did not see the officer; after we passed Sth Street I lost con¬ 
sciousness ; I had consciousness and could see and hear when I passed 
Sth and II Streets; I did not see children being hurried across the 
street : I did not see the traffic policeman holding out his hand 
to stop, positively I did not. I lost, consciousness because I was 
frightened over that rumbling noise of the car." 

And thereupon the defendant rested. 

Charles A. Strobed being called in rebuttal on behalf of the 
United States testified in substance as follows: 

“I am a member of the Metropolitan Police Force, I do 
31 know the defendant personally, I placed him under arrest 
at his home; after I arrested him he told me that he had had 
a couple of drinks just before he left the house; I cannot recall that 
he gave any cause for the accident whatever.” 

On cross-examination the witness testified in substance as follows: 

‘“I saw him at his home, the hour I cannot just place; we went 
directly from his home to the Station in an automobile; I asked 
while we were in the automobile if he had been drinking, and he 
said he had only a couple of drinks at Tolson's house before he had 
left ; I would not swear positively that he mentioned Mr. Tolson's 
name, but that is what I took it he meant, that he had been to the 
house some time before Mr. Tolson got there, as later developed. 
Mr. Tolson had been out at a visit and onlv was home a few minutes 
before he got in the automobile and took this trip. I did not smell 
any liquor on the defendant." 

And thereupon the United States rested. 

Mrs. Estella Tolson. being called in surrebuttal on behalf of the 
defendant, testified in substance as follows: 

“Mr. Sinclair had not been at my house over five or ten minutes 
before my husband arrived: there was no drinking.” 

Thereupon the defendant rested, and the within and foregoing is 
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all the testimony and all the evidence offered by the parties. The 
defendant thereupon in writing requested the Court to instruct the 
Jury as follows: j 

“The jury are instructed that, if they can fairly reconcile all the 
testimony in the case with any reasonable hypothesis of the defend¬ 
ant's innocence, it is vour dutv to do so. and in such event you should 
find him not guilty." 

Which Instruction the Court refused to give, to which jruling the 
defendant then and there excepted. 


And thereupon tlie defendant in writing requested thb Court to 
instruct the Jury as follows: 

“The Jurv arc instructed that, although defendant was driving his 
car at an excessive rate of speed, unless they believe beyond a reason¬ 
able doubt that the proximate cause of death was due tojthe exces¬ 
sive speed, recklessness and gross negligence of defendant] and that 
death ensued as a result of the excessive speed, recklessness! and gross 
negligence , their verdict should lie not guilty." 

Wnicli Instruction the Court refused to give, to which ruling the 
defendant then and there excepted. | 

And thereupon the defendant in writing requested the Court to 


instruct the Jury as follows: 

“The jury are instructed that not every act of carelessness or negli¬ 
gence renders a party guilty of manslaughter. Thej case may 
•°>2 be one of misadventure, and. to warrant a conviction, there 
must have been gross negligence which directly caujsed death 
or else their verdict should be not guiltv." 

Which Instruction the Court refused to give, to which jruling of 
the Court the defendant then and there excepted. j 


And thereupon the defendant in writing requested thej Court to 
instruct the Jury as follows: 

“The jurv are instructed that, although'a wilful violation of the 
Statute might be negligence, it does not follow that such negligence 
would under the circumstances in each case amount jto man¬ 
slaughter” 

Which Instruction the Court refused to gm\ to which ruling of the 
Court the defendant then and there excepted, 
the Court the defendant then and there excepted. 


And thereupon the defendant in writing requested the Court to 
instruct the Jury as follows: j 

“The jury are instructed that, if thev find from the evidence that 
as said automobile was turning into Florida Avenue from <Stb Street, 
it skidded on the car tracks and. if they further find from the evi¬ 
dence that one of the prongs, or spokes supporting the rinjv of the 
steering wheel broke, causing said rim of said steering wheel to drop 
and become useless, and that the proximate cause of the death was 
due to the breaking of a prong on the steering wheel, theiij verdict 
should be not guilty.” j . 

Which Instruction the Court, refused to give, to which ruling of the 
Court the defendant then and there excepted, 
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And thereupon the defendant in writing requested the Court to 
instruct the Jury as follows: 

“The jury are instructed that if the steering wheel of the auto¬ 
mobile broke, causing the automobile to strike either the curb or 
the tree, and if the impact threw decedent out and cause- his death 
then the defendant is not guilty/’ 

f Which Instruction the Court refused to give, to which ruling of the 
Court the defendant then and there excepted. 

And thereupon the defendant in writing requested the Court to 
instruct the Jury as follows: 

“The jury arc, instructed that if the steering wheel of the auto¬ 
mobile broke, for some reason not cause- by any unlawful act of the 
defendant, and the breaking of the steering wheel caused the auto¬ 
mobile to strike the curb or a treec and that that threw decedent out 
j and killed him. then the defendant is not guilty.” 

\\ hich Instruction the'Court refused to give, to which ruling of the 
Court the defendant then and there excepted. 


And thereafter the Court, of its own motion, instructed 
the Jurv as follows: 


“Gentlemen, the defendant is presumed to be innocent of the 
(•rime of manslaughter with which he is charged before you. That 
is a presumption i which should continue in your minds throughout 
your entire consideration of the case. If there is any theory of the 
facts, as you find them to ho. which is consistent with the innocence 
of the defendant, then that presumption of innocence means that 
you should give him the benefit of the theory which is consistent 
with innocence rather than some other theory which may he con¬ 
sistent with his guilt. 

“The defendant must be shown by the Government, beyond a 
reasonable doubt, to have been guilty of the crime with which he 
stand- charged before Ue can bo found guilty. It is undertaken 
frequently to define what is meant by reasonable doubt. 1 suppose 
the best definition of it is the phrase itself, that it is a doubt founded 
upon some reason: that is. upon something which appeals to a man 
exercising his intelligence and applicable to facts. And if there is 
any reasonable doubt of the defendant's guilt, then he should be 
acquitted. 

“A reasonable doubt in a criminal case is one that must be based, 
however, should be based by the jury, upon the evidence in the case, 
and not on something that is outside of the evidence. Of course, 
it may be based on the failure to show something which the jury 
thinks might have been shown. However, it is to he based on what 
has appeared before you in the case: it should not be based on sym¬ 
pathy or anything of that kind, but purely upon the evidence, or the 
lack of evidence, as vou mav find it. 


“It is unnecessary, in a charge of manslaughter—what, for a lack 
of a better definition, is sometimes called involuntary manslaugh¬ 
ter—that there should be shown any express intent in the mind" of 
th e defend ant to kill. J Various circumstances lead to a finding of 
^manslaughtefpvut. for the purpose of this case, vou must be satisfied 


CHARLES C. SINCLAIR VS. U. S. OF AMERICA. 


29 


beyond a reasonable doubt that the death of Tolson resulted from 


igiisent 


acf on 
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trie part of this defendant, which resulted, proxiniatelv and direetlv./l 
Jnjhnt. -------------1-— " J 1 

“Now, in a criminal ease, tlie sort of negligence, if I injay be use 
that word, or the degree of negligence, that must be found to exist 
beyond a reasonable doubt before there can be a convictiojn is what 
is known as gross negligence, or reckless negligence. You have 
heard all the evidence in the case. You ha\je heard 

certain evidence about speed. ^ on have heard certain evi- v 
den ce in re gard_Lo tlie-Ciaidit ion in w hich the automobile was. You* * 
nave heard what took place up 71 1 ere aT the conlef where 1this auto¬ 
mobile was broken. Sou should take all those facts and circum¬ 
stances itfito consideration, and if you determine from them. as I 
say, beyond a reasonable doubt, that the death of Tolsop was due 
to something do ne or left undone by this defendant, and the doing 
of the tiling or the leaving undone of the thing indicated oh his part 
reckless and gross negligence under all the circumstances of the case, 
then your verdict should be guilty; but if you are in anyldoubt on I 
any of those points, then your verdict should be not guiltjk because 
the defendant is entitled to the benefit of that doubt. 

‘You have heard me say that I declined to go into detajils of the 
evidence here and say to you that if you find so and so, and So and so. 
then you may find so and so, or may not. as the case may be] I think 
it is rather unwise, generally speaking, for a .Judge to make any 
comment ol that kind, because it may have a certain weight in the 
mind of the Jury which the Judge did not intend it should have. 
But 1 just want to say this about the evidence in this case. | It nui^ 
not be merely a question of speed; it may not merely be a| question | 
of a defective automobile, and known to be defective by the 
defendant when he was operating it ; it may or ma\: not be a 
lack of proper observation of the situation up at tlijc corner; 
it may or may not be any one or all of those things which would , 
.lead you to one conclusion or the other in regard to thej matter; ' 
but you can piece them together any way you please. 

“To illustrate what I mean, there might be ten circumstances in 
this case, which you will get to talking about when vou go to the 
jury room. There may he ten pieces of testimony here, and you 
might disregard two or them, say, and leave the other eig|it in the 
case, and you might find that those eight things, taken together, indi¬ 
cated negligence, or you might find that they indicated ail absence 
of negligence, or you could make any number of commutations or 
permutations, as we say in algebra, taking so many of them at a 
time. That is what I have in mind,—because you might take the 
facts and circumstances in your mind in one way, and T might do it 
in a different way. So 1 do not comment upon that evidence at all 
beyond saying that you must find, whatever you do find, to be the 
facts in the case, and then you take them together or take them 
apart, in any way you please, and the only thing for you to he able 
to do is for you, making use of those things which you thinlfc are the 
facts in the case, in order to find the defendant guilty, ypu must 
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1)6 able to draw ai conclusion from those things that lie did the things 
which, as I have said, constitute the essential elements of this crime, 
and if, after taking the facts in that way. and weighing all the evi¬ 
dence, you find beyond a reasonable doubt that he is guilty, then 
that should be your verdict: and. on the other hand, if vou are in 


doubt about it. of course, vour verdict should Ik* not guiltv.' 

“As I said, if death ensued because* of the gross carelessness and 


negligence oil the part of the defendant, conduct indicating a disre¬ 
gard of the consequences of the thing which In* was doing, then lie 
was guilty of manslaughter: otherwise he is not guilty. 

And thereafter the Jury returned its verdict as appears of record 
in the cause. 


And now comes the defendant and presents to the Court in dupli¬ 
cate this his Bill of Exceptions, which being found to be true and 
correct, is hereby allowed, signed, sealed, filed and made part of the 
record this 2st dav of November. A. I). 1019. 

WALTER J. MrCOY. 

Justice. 


Service* of copv acknowledged this l>t dav of October. 1910. 

JOHN E. LASKEY. 

T. >\ Att’y, D. (\ 
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